FPC RESPONSE TO FSA CONSULTATION — OFFICIAL FEED AND FOOD CONTROLS (ENGLAND) REGULATIONS

2009; draft summary guidance to food and food businesses operators on the import provisions for ‘high
risk’ feed and food of non-animal origin (non-POAO) and the guidance notes for feed and food enforcers.

The Fresh Produce Consortium represents the complete spectrum of the fresh produce industry, from
growers, importers, wholesalers, retailers, distributors, packers, food service organisations and other allied
organisations involved in fresh fruit and vegetables and cut flowers. Included within the FPC membership are
technical laboratories and ports authorities.

The total quantity of fruit and vegetables marketed in the UK in 2007 was 7.9 million tonnes. Since 1997 the
market volume has grown by 13.8 per cent. Around 60 per cent of fruit and vegetables are imported to the
UK, providing us with produce outside the UK season as well as varieties which simply cannot be grown in the
UK. Imports of fruit in 2007 were 3.5 million tonnes, and vegetable imports were 1.8 million tonnes.

There are stringent standards in place to ensure that the UK consumer can enjoy healthy good quality fresh
produce including a rigorous testing and regulatory process for the use of pesticides. We believe that it is
important for everyone within the fresh produce industry to ensure that they maintain high standards and
follow good practice to reassure consumers that every care is taken by both UK and overseas growers. The
presence of a residue does not mean that produce is not safe to eat. Maximum Residue Levels (MRLs) are not
safety limits but are based on good agricultural practice and are usually well below the levels that would be a
concern for people’s health.

We support the objectives of this legislation to safeguard public health where a real risk is identified.
However, we believe that the legislation will increase burdens on importing companies without providing any
additional protection to the consumer. We have concerns regarding the basis upon which the risk of certain
products may be identified and evaluated, and believe that the consequent implementation of additional
costs imposed on the fresh produce industry should be in proportion to the actual risk carried by those
products.

Listing of Annex | products

We agree that ‘high risk’ products which are subject to the provisions in the Regulation must be included on
the basis of sound evidence guided by established criteria. There is still a lack of clarity and transparency
regarding the criteria being used for inclusion of products on the list, particularly where these are not linked
to RASFF reports. Our understanding is that there have not been any RASFF alerts arising in the UK linked to
these products in the past three years. Any additional sources of information to be used by the Commission
must comply with this standard. Whichever system is adopted needs to be quantifiable and clearly
understood by the industry, with substantiated reasons for the inclusion of any product. The European
Commission has stated that it will publish a revised Annex 1 before January 2010 and we would request the
opportunity to comment upon the list of products well in advance of the application date of 25 January 2010.
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Annex | to the Regulation lists the commaodities that will be subject to increased levels of official controls and
includes specified pesticide residues in certain fruit and vegetable crops imported from the Dominican
Republic, Turkey and Thailand.

Taking the example of bananas imported from the Dominican Republic, we understand that a FVO-report has
resulted in the inclusion of produce sourced in the Dominican Republic, although there have been no rapid
alerts in the last three years. We believe that the Dominican Republic supplies the majority of organic
bananas to Europe. To introduce a positive release system at the DPE will be crippling both for the importers
and the growers as it will mean significant disruption and delays, as well as increased costs for products
which are highly perishable.

There is insufficient information regarding how the European Commission will carry out a review of the listing
of products and how individual member states may influence the process. The process for delisting products
equally needs to be transparent with sufficient lead-in times to allow a transition period for the change of
status for products imported from specific countries and to ensure that the listing reflects accurately the
potential risk to the consumer.

Implementation in the UK

With regard to the implementation of the Regulation in the UK, the FSA consultation states that the
Local/Port Health Authorities will be allocated responsibility for identity checks, sampling and testing at UK
points of entry. Given that other authorities are involved already in inspection of these same products (e.g.
Fera; HMI) we feel that it is inappropriate that other government body/agencies are engaged in the same
process, resulting in duplication of activities.

The UK fresh produce industry is already required to give prior notification and documentation on the
importation of all imports of plant health controlled goods through the PEACH system.

The new ALV (Automatic License Verification) system for HMI & PHSI regulated produce, which is being
implemented by the cross-government International Trade Single Window project, is completing its pilot
phase. ALV provides an electronic link between the FERA/RPA ‘PEACH’ system and the HMRC ‘CHIEF’ system.
This means that consignment release decisions from HMI & PHSI Inspectors are transmitted electronically
and in real time, directly into CHIEF therefore removing the need for agents or importers to send Quarantine
Release Certificates (QRCs) or Conformity Certificates to the HMRC National Clearance Hub at Salford.

We would seek to ensure that information already provided to other Government departments and agencies
is shared with the Local/Port Health Authorities to avoid unnecessary duplication of effort and costs by the
industry. On this basis we would not accept that the TRACES system should be used, particularly as the ALV
system, which is about to be adopted by the industry, could provide this service without additional
duplication of effort.

We believe that existing systems should be utilised as information is already provided to Government
departments and agencies so that, rather than introducing a new process, this information should be shared
to avoid unnecessary duplication of effort and costs by the industry.
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The intention under the FSA’s proposals is that the HMRC National Clearance Hub will withhold customs
clearance until authority is released from the Local/Port Health Authority. The effective integration of HMRC
CHIEF with PEACH through the Automatic Licence Verification System (ALV) should lead to a smoother
process in obtaining clearance for consignments. However, there are serious concerns regarding the ability
of the IT processes to deliver this in time for the full implementation of ALV in January 2010. This is likely to
increase the potential for problems at the same time as the introduction of the new controls for high risk
products.

There are concerns within the industry regarding the potential inconsistent application of procedures across
different government departments/agencies/port health authorities involved in importation procedures.
There should be clear and consistent UK guidelines which each Local/Port Authority is required to follow in
order to ensure consistency. Poor integration between different government departments and agencies
requires urgent attention in relation to the fresh produce sector where it is causing some businesses to move
their importation activities away from the UK. The development of a national single agency (a ‘National
Clearance Hub’) providing 24 hour service, with all documentation being internet based, and local offices
based at ports, would enable the importer/agent to enter information once, on one system.

Timing of process of inspection etc

The FSA states that documentary checks should be carried out by the Local/Port Health Authorities ‘within
two working days’. There is a need for Local/Port Health Authorities and government departments to be able
to respond outside the 9-5 working hours, in line with the industry’s own 24/7 working practices and the
manual systems proposed must be replaced by the electronic ALV system.

There is no precise information given on the timescale for other elements of the inspection, sampling and
authorisation. There is a reference to samples for laboratory testing which should arrive at the laboratory ‘in
a short period’ but no clear definition of what is an acceptable timeframe. Similarly the guidance states that
the results from the laboratory should be made available ‘as soon as technically possible’. There is some
recognition of the need for perishable products to have a timeframe ‘as short as possible’, but there is no
clarity about acceptable service levels. If the industry is paying for this service then there should be service
criteria set by the industry to be met by the authorities.

According to the FSA’s given estimates, consignments could be likely to be detained ‘an additional 10-15 days
on average if no controls are carried out’, which is totally unacceptable in the case of fresh produce. Given
the highly perishable nature of these products listed they will become unmarketable in this timeframe,
leading in effect to a restriction of trade.

Unnecessary delays in holding produce at DPEs due to delays in decision making lead to additional costs
including demurrage, transport incurred at DPEs, and potential loss of contracts due to failure to deliver at
agreed times. As these costs cannot be passed up the supply chain, they can only be borne by the
importer/agent, making the UK a less attractive country to which to export. We have provided some
information on costs below.

Many products are produced to unique customer specifications and are date labelled, therefore delays
reduce the period of availability for sale, promoting wastage. Given the highly perishable nature of fresh
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produce any prolonged delays will exacerbate this problem and we would seek the introduction of a
compensation scheme for unnecessary delays incurred by Port Authorities and government agencies.

There are concerns that some DPEs may not have sufficient storage facilities to cope with the volumes of
products required to be sampled and held.

We welcome the ability for DPEs to allow checks to take place at the point of destination where there are
‘exceptional cases’ involving highly perishable products where due to the nature of the packaging the product
cannot be sampled at the DPE.

We believe that there should be provision for fast-tracking or reduced controls where pre-export checks have
been carried out by the authorities in a third country, as provided for under Regulation 882/2004 (article 23).
Ideally it should be accepted that samples can be taken within the country of origin for testing at an
authorised laboratory during the period of transportation to the UK, therefore reducing considerably the
potential delays in onward distribution.

Potential volumes of imports affected

The FSA has based its estimates on consignments imported in 2008, assuming that these figures will remain
unchanged in future years, however, Eurostat data available indicates that volumes of Annex | listed fresh
produce products imported to both the EU and the UK have been increasing over the past three years.

Eurostat data 2008 — Volumes of high risk products imported to the UK (tonnes )

CN code Product Dom Republic | Thailand | Turkey
0702 00 00 | Tomatoes, fresh or chilled - - 120
0704 Brassica vegetables - 2 -
0707 00 Cucumbers and gherkins, fresh or chilled 0 - -
0708 2000 | Fresh or chilled beans 1 37 -
0709 30 00 | Fresh or chilled aubergines 463 4 -
0709 60 Fresh or chilled peppers or pimento 1,053 - 1,256
0709 90 70 | Fresh or chilled courgettes - - 15
0803 0011 | Bananas 6 - -
0804 50 00 | Fresh or dried guavas, mangoes and 1,216 - -
mangosteens
0807 11 00 | Fresh watermelons 0 - -
0808 20 10 | Pears - - 10
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2005-8 Volumes of high risk products imported to UK from specific countries of origin

Country 2005 2006 2007 2008
Dominican Republic 644 777 692 2,739
Thailand 38 40 54 43

Turkey 2,069 1,689 2,420 1,401

Organic produce

We understand that the Commission intends to include organically grown produce within its testing regime.
With the Dominican Republic supplying the majority of organic bananas to Europe, this is extremely relevant,
and will result in unnecessary delays for produce which, given the protocols in place, is unlikely to have been
treated in the first case with those pesticides for which checks are being carried out.

Costs to industry

The fresh produce industry already incurs significant costs to meet existing legislative requirements, as
identified in a report by SITPRO (‘The cost of paper in the supply chain’ 2008). This report found that the
current documentary systems cost the perishable food supply chain more than £1 billion annually. The fresh
produce industry represents about 25% of the chilled food industry, and therefore could save around £175
million according to SITPRO’s estimates of savings through improved sharing of data, transfer of
documentation and better integration of Government departments and agencies.

The potential for authorities to recover up to full costs, as indicated by the FSA’s implementation proposals,
will have a significant impact on importing companies and agencies, in addition to their additional costs to
meet the requirements of the legislation.

It costs the industry between £15-20 per individual entry to input data on PEACH. The FSA proposal will
introduce duplication with an additional cost of completion of a CED of £25 per consignment.

We do not accept some of the estimates given for storage: item 5.21 ‘average cost of ambient (non-
refrigerated) storage per container is £11-22 per day for the first 12 days, and £33 -£66 per day thereafter.
Containers requiring refrigeration are estimated to cost £15.70 per day in addition to the cost per ambient
container. ‘For example, evidence provided by our members estimate:

Demurrage at a port costs £50-80 per day, with additional plug-in costs of £25 per day.
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Taking an average requirement of ten days’ storage at port, we estimate the storage costs alone to be
£150,000 per annum based on the percentage of volumes of fresh produce to be inspected (excluding
administrative costs for both industry/authorities, inspection and sampling etc.) The highly perishable nature
of the products and the proposed timeframe for completion of these controls will result in product being
unfit for use, leading to loss of retail value of between £2-5 million per annum.

Air-freighted produce incurs costs of moving cargo to the BIP, approximately 16 p per kilo. From the
proposals given it is assumed that entire shipments may have to be moved to the BIP even if only a small part
of that shipment is a high risk product. These costs could be vastly reduced if inspection and sampling were
carried out at an ERTS. Leaving the cargo in the airline transit will incur additional costs, from up to 12p per
kilo per day to hold product, even if it is not required to be in cool storage.

Additional costs will be incurred by companies to cover damaged product during sampling and loss of
integrity of products, re-packaging, and waste disposal.

According to the US Agency International Development (‘Calculating Tariff Equivalents for Time in Trade’,
March 2007): ‘each day in transit for vegetables and fruit is equivalent to lowering their prices by 0.9 per
cent’.

Fees

Further clarity is required regarding how mandatory fees will be imposed and the level of fees to be imposed,
given the wide ranging estimates provided in the consultation paper.

Resourcing

It is not clear what is meant by the food business operator making sufficient human resources and logistics
available to unload consignments and appropriate sampling equipment. We believe that this should be the
responsibility of the Local/Port Health Authority.

Splitting consignments and mixed container loads

The legislation and guidance state that consignments cannot be split until the completion of checks and
completion of the CED.

The ‘Guidance Notes for Food and Feed Business Operators’ state that ‘there is no provision in the legislation
for mixed container loads’. However, the separate ‘Guidance Notes for Enforcement Officers’ indicates that
‘when there are mixed container loads, i.e. containers that have a product that is listed in Annex |, together
with a product which is not so listed, then the product not subject to additional checks, may be released for
free circulation, when appropriate’.

Further clarity is required regarding the above to avoid confusion and misinterpretation.
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Residue testing and challenging of results

There is no information in the proposal regarding the process by which a business may challenge the results
of residue testing. In addition, we believe that companies should have the option, if they desire, to take a
duplicate sample for checking of results.

Provision of guidance to industry

The finalised guidance needs to be available to the industry well in advance of the implementation date of
the Regulation to ensure that industry has sufficient time to put measures in place to meet the requirements
of the Regulation. Our concerns are that the late consultation process is already compromising the ability of
industry to prepare for these changes, and there is a resulting risk of confusion and disruption to the food
supply chain.

Impact on developing countries

Horticultural exports are important contributors to fighting poverty in developing countries, and the UK is an
important market for many developing countries.

For example in Kenya horticulture accounts for up to 20% of agriculture output and contributes 5% of GDP, in
which the overall contribution of agriculture is 25%. Small scale farmers are significant players in export and
domestic production, with an overall share of 80%. About 2.5 million people are employed in the sector; 85%
of the population is engaged in agriculture. Annual growth in the horticultural sector has been consistent
since 1992 at between 10-22%. Production for export (fruit, vegetables and flowers) in 1992 was 57,000 tons
rising in 2008 to 190,000 tons. In value terms the rise has been phenomenal, rising from £19 million in 1992
to £445 million in 2008.

We would like to see evidence of how the UK Government and its agencies are working with developing
countries, the FAO and the European Commission, to assist them in putting in place adequate infrastructure
and processes, which are the responsibility of governments, to meet the EU requirements.

Implementation without disadvantaging UK industry

FPC wishes to ensure that consistent standards allow businesses to trade effectively in the UK, across Europe
and the rest of the world. With the implementation of EC Regulation 669/2009 the fresh produce industry
would welcome support from the FSA and the Local/Port Health Authorities to remove unnecessary burdens
imposed within the UK which could put the UK on an unequal footing with regard to other EU member states
which may apply and interpret the same legislation in a less bureaucratic manner.

The UK Government is currently looking at ways to reduce unnecessary bureaucracy on UK businesses. It is
vital that the implementation of this legislation does not run counter to this objective.

The tardiness in the provision of detailed information for the implementation of this Regulation in the UK and
the consequent consultation period means that there are only 11 weeks from the close of consultation to the
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proposed implementation date of 25 January 2010. The fresh produce industry needs sufficient time to be
able to put in place the necessary infrastructure in order to meet these requirements. We therefore request
confirmation that the Food Standards Agency will not implement this regulation without allowing sufficient
time for the industry to apply the necessary measures once the FSA has provided full and unambiguous

guidance to industry.
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